AMENDED IN SENATE JUNE 16, 2010

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 2470

Introduced by Assembly Member DelLaTorre

February 19, 2010

An act to add Sections 1389.9, 1389.10, 1389.11, 1389.13, 1389.14,
1389.15, 1389.16, 1389.17, 1389.18, 1389.19, 1389, 20, 1389.22,
1389.23, and 1389.24 to—aﬁd—te—FepeaJ—aﬁd—add—SeeHen—]:seg—l—ef— the
Health and Safety Code,—and—te—amend-Sections—7+9-11,-10270-95;
1029%:5—and—12957of, and to add Sections—10384-1; 10384.12,
10384.14,10384.16, 10384.18, 10384.2, 10384.22, 10384.24, 10384.26,
10384.28, 10384.29, 10384.3, 10384.32, 10384.34, and 10396 to, the
Insurance Code, relating to health care coverage, and declaring the
urgency thereof, to take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST

AB 2470, as amended, De La Torre. Individual health care coverage.

Existing law, the Knox-Keene Health Care Service Plan Act of 1975,
provides for the licensure and regulation of health care service plans
by the Department of Managed Health Care, and makes a willful
violation of its provisions a crime. Existing law provides for the
regulation of health insurers by the Department of Insurance. Existing
law prohibits the Director of the Department of Managed Health Care
and the Insurance Commissioner from approving a health care service
plan contract or health insurance policy without a finding that the
application for the contract or policy conforms to specified requirements.
Existing law prohibits the cancellation or nonrenewal of an enrollment
or subscription by a health care service plan except in specified
circumstances, including failure to pay the charge for the coverage,
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fraud or deception in the use of services or facilities, or other good cause
as agreed upon in the contract. Existing law prohibits the nonrenewal
of individual health benefit plans by a health insurer except in specified
circumstances, including for nonpayment of premiums or for fraud or
intentional misrepresentation of material fact.

Existing law subjects health care service plans to various fines and
administrative penalties for failing to comply with specified provisions
of the act and requires that certain fines and administrative penalties be
deposited in the Managed Care Administrative Fines and Penalties
Fund. Under existing law, the Managed Risk Medical Insurance Board
manages the California Major Risk Medical Insurance Program
(MRMIP) to provide health care coverage to eligible persons who have
been rejected for coverage by at least one private health plan. Existing
law creates the Major Risk Medical Insurance Fund, and continuously
appropriates the fund to the board for purposes of the program.

GILI-HGGH‘&I-S{GHGIGS—'FHE—IE}H-I would proh|b|t a plan or msurer from
canceling or rescinding an individual health care service plan contract
or individual health insurance policy because of misrepresentation

unless specified condltlons are metwﬁh—FegaFd—tewhe%heF&Hﬂpp{ﬁan{

and would requwe that plan or insurer demsons to cancel Or resci nd
pursuant to that provision be reviewed by an independent review process
that the bill would establish in the Department of Managed Health Care
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and the Department of Insurance commencing March 31, 2011. The
bill would require plans and insurers to provide specified notices to
subscribers, enrollees, policyholders, and insureds concer ning potential
rescissions or cancellations and the independent review process and
would also require a plan or insurer to annually report to the department
the total number of individual health care service plan contracts or
individual health insurance policies issued, canceled, or rescinded
pursuant to these provisions during the preceding calendar year. The
bill would i i i i
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individual-health—eare—service—plan—contracts—and—health—nsuranece
peticies—and require affected plans and insurers, as specified, to pay
the cost of the independent review system pursuant to an assessment
fee system established by the Director of Managed Health Care and
the Insurance Commissioner. The bill would also impose administrative
penalties upon a plan or insurer that engages in any conduct that has
the effect of prolonging an independent review process or that fails to
implement an independent review process decision. The bill would
require that penalties collected from plans be deposited into the Managed
Care Administrative Fines and Penalties Fund, and that penalties
collected from insurers be deposited into the Major Risk Medical
Insurance Fund for purposes of MRMIP, subject to appropriation by
the Legislature. The bill would exempt certain types of plans and policies
from the bill’s requirements and would enact related provisions.

Because this bill would impose additional requirements on health
care service plans, the willful violation of which would be a crime, it
would impose a state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

This bill would declare that it is to take effect immediately as an
urgency statute.

Vote: majority-%5. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.
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The people of the State of California do enact as follows:
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SECTION 1. Section 1389.9 is added to the Health and Safety
Code, to read:

1389.9. Notwithstanding any other provision of law, on or
before March 31, 2011, and annually thereafter, a health care
service plan shall file its medical underwriting policies and
procedures with the department.

SECH-

SEC. 2. Section 1389.10 is added to the Health and Safety
Code, to read:

1389.10. A health care service plan shall send a copy of a
completed written application for anindividual health care service
plan contract to the applicant and a copy of the proposed contract,
along with a notice that states all of the following:

)

(&) The applicant should review the completed application
carefully and notify the health care service plan within-36 14 days
of any inaccuracy in the application.

(b) Any intentional material misrepresentation or intentional
material omission in the information submitted in the application
may result in the cancellation or rescission of the plan contract.

(c) The applicant should retain a copy of the completed written
application for the app_lica_nt’s rec_ords.
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SECS5:

SEC. 3. Section 1389.11 is added to the Health and Safety
Code, to read:

1389.11. (a) Once a plan has issued an individual health care
service plan contract, the health care service plan shall not rescind
or cancel the health care service plan contract because of
misrepresentation unless all of the following apply:
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(1) There was a material misrepresentation or material omission
in the information submitted by the applicant in the written
application to the health care service plan prior to the issuance of
the health care service plan contract that would have otherwise
prevented the contract from being entered into.

(2)Fhehealt |_ea|ese|v.|ee| p;a“ee. '“p.letedl “'eell teal U"de“’_"”““g

(2) The health care service plan demonstrates that the applicant
intentionally misrepresented or intentionally omitted material
information on the application prior to the issuance of the plan
contract with the purpose of misrepresenting his or her health

(3) The health care service plan sent a copy of the completed
written application to the applicant with a copy of the proposed
health care service plan contractssued-by-the-health-care-service
plan, along with the written notice required by Section 1389.10.

(b) Notwithstanding subdivision (a), an enrollment or
subscription may be canceled or not renewed for failure to pay the
charge for that coverage as set forth in paragraph (1) of subdivision
(a) of Section 1365.

SEC6-

SEC. 4. Section 1389.13 is added to the Health and Safety
Code, to read:

1389.13. (a) If a health care service plan obtains information
after issuing an individual health care service plan contract
indicating that the subscriber or enrollee may have intentionally
omitted or intentionally misrepresented material information during
the application for coverage process, the health care service plan
may investigate the potential omissions or misrepresentations in
order to determine whether the subscriber’s or enrollee’s health
care service plan contract should be rescinded or canceled pursuant
to subdivision (a) of Section 1389.11.

(b) (1) Upon initiating a postcontract issuance investigation for
potential rescission or cancellation of individual health care
coverage pursuant to subdivision (a) of Section 1389.11, the plan
shall provide a written notice to the enrollee or subscriber via

98



AB 2470 —8—

O©Coo~No ok~ wNE

regular and certified mail that it has initiated an investigation of
intentional material misrepresentation or intentional material
omission on the part of the enrollee or subscriber and that the
investigation could lead to the rescission or cancellation of the
enrollee’s or subscriber’s health care service plan contract. The
notice shall be provided by the health care service plan within five
days of the initiation of the investigation.

(2) The written notice required under paragraph (1) shall include
full disclosure of the allegedly intentional material omission or
misrepresentation and a clear and concise explanation of why the
information has resulted in the health care service plan’s initiation
of an investigation to determine whether rescission or cancellation
is warranted. The notice shall invite the enrollee or subscriber to
provide any evidence or information within-45 30 business days
to negate the plan’s reasons for initiating the postissuance
investigation.

(¢) (1) The plan shall complete its investigation no later than
90 days from the date of the notice sent to the enrollee or subscriber
pursuant to subdivision (b).

(2) Upon completion of its postissuance investigation, the plan
shall provide written notice via regular and certified mail to the
subscriber or enrollee that it has concluded its investigation and
has made one of the following determinations:

(A) The plan has determined that the enrollee or subscriber did
not intentionally misrepresent or intentionally omit material
information during the application process and that the subscriber’s
or enrollee’s health care coverage will not be canceled or rescinded.

(B) The plan intends to seek approval from the director to cancel
or rescind the enrollee’s or subscriber’s health care service plan
contract for intentional misrepresentation or intentional omission
of material information during the application for coverage process.

(3) The written notice required under subparagraph (B) of
paragraph (2) shall do all of the following:

(A) Include full disclosure of the nature and substance of any
information that led to the plan’s determination that the enrollee
or subscriber intentionally misrepresented or intentionally omitted
material information on the application form.

(B) Provide the enrollee or subscriber with information
indicating that the health plan’s determination shall not become
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final until it is reviewed and approved by the department’s
independent review process.

(C) Provide the enrollee or subscriber with information regarding
the department’s independent review process and the right of the
enrollee or subscriber to opt out of that review process within-45
30 days of the date upon which an independent review organization
receives a request for independent review.

(D) Provide a statement that the health care service plan’s
proposed decision to cancel or rescind the health care service plan
contract pursuant to subdivision (a) of Section 1389.11 shall not
become effective unless the department’s independent review
organization upholds the health care service plan’s decision or
unless the enrollee or subscriber has opted out of the independent
review.

SEC+-

SEC. 5. Section 1389.14 is added to the Health and Safety
Code, to read:

1389.14. (a) A health care service plan shall continue to
authorize and provide all medically necessary health care services
required to be covered under an enrollee’s or subscriber’s
individual health care service plan contract until the effective date
of cancellation or rescission.

tb)—Fhe—efiectivetate—of —thehealth—care—serviee plam’s
eane_ell_atlenl eIII Iﬂ'e date I“.pe”l Wl”el" Ell'e pllan llnay ||||EI|IaEe a

(b) A health care service plan shall not cancel or rescind an
individual plan contract pursuant to subdivision (a) of Section
1389.11 until the independent review organization has made a
determination upholding the health care service plan’s decision to
rescind or cancel pursuant to-Seetion-1389-11 subdivision (a) of
Section 1389.11, unless the enrollee or subscriber opts out of the
independent review process.

SEC8:

SEC. 6. Section 1389.15 is added to the Health and Safety
Code, to read:

1389.15. (a) CommencingJdanuary-1-2012; March 31, 2011,
there is hereby established in the department the independent
review process for the review of health care service plan decisions
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to cancel or rescind individual health care service plan contracts
pursuant to subdivision (a) of Section 1389.11.

(b) All health care service plan decisions to cancel or rescind
an enrollee’s or subscriber’s health care service plan contract
pursuant to subdivision (a) of Section 1389.11 shall be reviewed,
unless the enrollee or subscriber opts out of the independent review
process.

(c) For purposes of this article, an enrollee or subscriber may
designate an agent to act on his or her behalf.

(d) The independent review process authorized by this article
is in addition to any other procedures or remedies that may be
available.

(e) No later thanJdanuary-1+-2012; March 31, 2011, in addition
to the notice required pursuant to subdivision (b) of Section
1389.13, every health care service plan shall prominently display
in every plan member handbook or relevant informational brochure,
in every individual plan contract, on enrollee evidence of coverage
forms, and on copies of plan procedures for resolving grievances,
information concerning the right of an enrollee or subscriber of an
individual health care service plan contract to an automatic
independent review, unless the enrollee or subscriber opts out, in
cases where the health care service plan has decided to cancel or
rescind the enrollee’s or subscriber’s health care service plan
contract pursuant to subdivision (a) of Section 1389.11.

(F) (1) Upon the health care service plan’s receipt of notice
from the department, the plan shall provide to the independent
review organization designated by the department a copy of all of
the following documents within seven business days:

(A) A copy of all of the enrollee’s or subscriber’s medical
records in the possession of the plan or its contracting providers
relevant to the plan’s decision to cancel or rescind the enrollee’s
or subscriber’s health care service plan contract.

(B) A copy of the enrollee’s or subscriber’s application for
coverage with the health care service plan.

(C) A copy of all information provided to the enrollee or
subscriber by the plan concerning the health care service plan’s
decision to cancel or rescind the enrollee’s or subscriber’s health
care service plan contract and a copy of any materials the enrollee
or subscriber, the enrollee’s or subscriber’s agent, or the enrollee’s
or subscriber’s provider submitted to the plan. The confidentiality

98



O©Coo~No ok~ wNE

— 11— AB 2470

of any enrollee or subscriber medical information shall be
maintained pursuant to applicable state and federal laws.
(D) A copy of any other relevant documents or information used

; I teal I . .
1389:9:
by the plan in determining that the enrollee’s or subscriber’shealth
careservice plan contract should be canceled or rescinded and any
statements by the plan explaining the reasons for the decision to
cancel or rescind the enrollee’s or subscriber’s health care service
plan contract.

(2) The plan shall concurrently provide a copy of documents
required by this subdivision to the enrollee or subscriber. The
department and the independent review organization shall maintain
the confidentiality of any information found by the director to be
the proprietary information of the plan.

SEC9:

SEC. 7. Section 1389.16 is added to the Health and Safety
Code, to read:

1389.16. (a) The department shall expeditiously review
independent review requests and immediately notify the enrollee
or subscriber, in writing, as follows:

(1) That the health care service plan has requested an
independent review that has been approved, in whole or in part,
or, if not approved, the reasons for disapproval.

(2) That the health care service plan’s proposed decision to
cancel or rescind the enrollee’s or subscriber’s health care service
plan contract pursuant to subdivision (a) of Section 1389.11 will
not become effective unless the independent review organization
upholds the health care service plan’s decision.

(3) That the enrollee or subscriber has-45 30 days from the date
of the organization’s receipt of the request for an independent
review to submit any information that may be relevant to the
independent review or to opt out of the review process.

(4) That an independent review does not limit the enrollee’s or
subscriber’s rights to pursue any other remedies available under
the law.

(b) The health care service plan shall promptly issue a
notification to the enrollee or subscriber, after submitting all of
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the required material to the independent review organization, that
includes an annotated list of documents submitted and offer the
enrollee or subscriber the opportunity to request copies of those
documents from the plan.

(c) Anindependent review organization shall conduct the review
in accordance with Section 1389.18 and any regulations or orders
of the director adopted pursuant to that section and the
Administrative Procedure Act (Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code).

SEC16-

SEC. 8. Section 1389.17 is added to the Health and Safety
Code, to read:

1389.17. (a) On or before-Jdanuary-1-2612; March 31, 2011,
the department shall contract or otherwise arrange with one or
more independent organizations in the state to conduct reviews
for-purposes-ef-this-article of health care service plan decisions
to cancel or rescind an individual plan contract pursuant to
subdivision (a) of Section 1389.11. The independent review
organizations shall be not-for-profit and shall be independent of
any health care service plan doing business in this state. The
director shall establish additional requirements, including
conflict-of-interest standards, consistent with the purposes of this
article, and an organization shall be required to meet these
requirements in order to qualify for participation in the independent
review process and to assist the department in carrying out its
responsibilities. The conflict-of-interest standards established by
the director shall also be consistent with the conflict-of-interest
provisions of Section 1374.32 to the extent applicable.

(b) The department shall include in its contract or other
arrangements with an independent review organization the
following requirements, with which the independent review
organization shall comply:

(1) Provide the department with a description of the system the
independent review organization uses to identify and recruit
arbitrators and expert consultants to review health care service
plan decisions to cancel or rescind individual health care service
plan contracts and the number of arbitrators and expert consultants.
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(2) A description of how the independent review organization
ensures compliance with the conflict-of-interest provisions
established by the director pursuant to this section.

(3) Demonstrate that it has a quality assurance mechanism in
place that does all of the following:

(A) Ensures that the arbitrators retained are appropriately
licensed as attorneys and in good standing with the State Bar of
California.

(B) Ensures that the reviews provided by the arbitrator are
timely, clear, and credible, and that reviews are monitored for
quality on an ongoing basis.

(C) Ensures that the method of selecting an arbitrator for
individual cases achieves a fair and impartial panel of arbitrators
who are qualified to render recommendations regarding the health
care service plan’s decision to cancel or rescind-a an individual
health care service plan contract.

(D) Ensures the confidentiality of medical records and the
review materials, consistent with the requirements of this section
and applicable state and federal law.

(E) Ensures the independence of the arbitrator retained to
perform the reviews and of the experts retained to provide expert
opinions through conflict-of-interest policies and prohibitions
consistent with the standards established by the director, and
ensures adequate screening for conflicts of interest.

(4) Ensures that arbitrators selected by independent review
organizations to review health care service plan decisions to cancel
or rescind-a an individual health care service plan contract meet
the following minimum requirements:

(A) Notwithstanding any other provision of law, the arbitrator
holds an unrestricted license to practice law in California.

(B) The arbitrator has no history of disciplinary action or
sanctions taken by the State Bar of California.

(C) The arbitrator does not represent health care service plans
or insurers.

(c) “Expert consultant” means an underwriter, actuary, physician
and surgeon, or other professional whose background, experience,
and knowledge are relevant to determining whether the health care
service plan completed medical underwriting or to determining
the issues raised in the review of the health care service plan’s
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decision to cancel or rescind the enrollee’s or subscriber’s
individual health care service plan contract.

(d) The department shall provide, upon the request of any
interested person, a copy of all nonproprietary information, as
determined by the director, filed with it by an independent review
organization seeking to contract under this-article section. The
department may charge a nominal fee to the interested person for
photocopying the requested information.

SEC1L

SEC. 9. Section 1389.18 is added to the Health and Safety
Code, to read:

1389.18. (a) (1) Upon receipt of information and documents
related to a case, the arbitrator selected to conduct the review by
the independent review organization shall promptly review all
pertinent records of the enrollee or subscriber, provider reports,
and any other information submitted to the organization as
authorized by the department or requested from any of the parties
to the dispute by the reviewers.

(2) If anarbitrator requests information from any of the parties,
a copy of the request and the response shall be provided to all of
the parties.

(3) The arbitrator may request an opinion of an expert
consultant, as defined in Section 1389.17, with respect to specific
questions raised in the review of whether the health care service
plan completed medical underwriting or the health care service
plan’s decision to cancel or rescind an enrollee’s or subscriber’s
individual health care service plan contract where the use of an
expert is warranted. However, the expert consultant may not render
an opinion as to whether the enrollee or subscriber intentionally
misrepresented or intentionally omitted information during the
health care service plan application process.

(b) (1) The organization shall complete its review and make
its determination in writing, and in layperson’s terms to the
maximum extent practicable, within 60 days of the receipt of the
application for review and supporting documentation.

(2) The enrollee or subscriber or the enrollee’s or subscriber’s
agent shall have45 30 days from the date of the organization’s
receipt of the request for an independent review to submit any
information that may be relevant to the independent review. If the
organization does not receive any information from the enrollee
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or subscriber or the enrollee’s or subscriber’s agent at the end of
the-45 30 days, the organization shall issue a written analysis and
determination based on the information it has received by that
date.

(3) Subject to the approval of the department, the deadline for
the analysis and determination of the review may be extended by
the director for up to three days in extraordinary circumstances or
for good cause.

(c) The arbitrator’s analysis and determination shall state the
reasons for the determination, the relevant documents in the record,
and the relevant findings supporting the determination.

(d) The independent review organization shall provide the
director, the plan, the enrollee or subscriber, and the enrollee’s or
subscriber’s provider with the name of the arbitrator reviewing
the case, the analysis and determination of the arbitrator, and a
description of the qualifications of the arbitrator.

(e) The director shall immediately adopt the determination of
the independent review organization-and, shall promptly issue a
written decision-te-the—parties-that adopting that determination,
and shall deliver the decision to the parties. The decision issued
pursuant to this subdivision shall be binding on the plan.

(f) After removing the names of the parties, including, but not
limited to, the enrollee or subscriber, all medical providers, the
plan, and any of the insurer’s employees or contractors, director
decisions adopting a determination of an independent review
organization shall be made available by the department to the
public upon request, at the department’s cost and after considering
applicable laws governing disclosure of public records,
confidentiality, and personal privacy.

SECH12

SEC. 10. Section 1389.19 is added to the Health and Safety
Code, to read:

1389.19. (a) A health care service plan shall not engage in any
conduct that has the effect of prolonging the independent review
process. Engaging in that conduct or the failure of the plan to
promptly implement an independent review process decision is a
violation of this chapter and, in addition to any other fines,
penalties, and other remedies available to the director under this
chapter, the plan shall be subject to an administrative penalty of
not less than five thousand dollars ($5,000) for each day the
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independent review process is prolonged or the decision is not
implemented. Administrative penalties shall be deposited in the
Managed Care Administrative Fines and Penalties Fund and shall
not be used to lower health care service plans’ assessments used
to fund the department.

(b) The director shall perform an annual audit of independent
review cases for the dual purposes of education and the opportunity
to determine if any investigative or enforcement actions should be
undertaken by the department, particularly if a plan repeatedly
fails to act promptly and reasonably with respect to decisions to

cancel or rescind a subscriber’s or enrollee’s individual health
care service plan contract pursuant to subdivision (a) of Section
1389.11.

SEC13:

SEC. 11. Section 1389.20 is added to the Health and Safety
Code, to read:

1389.20. (a) After considering the results of a competitive
bidding process and any other relevant information on program
costs, the director shall establish a reasonable, per-case
reimbursement schedule to pay the costs of independent review
organization reviews, which may vary depending upon relevant
factors.

(b) The costs of the independent review system for enrollees
and subscribers shall be borne by the affected health care service
plans pursuant to an assessment fee system established by the
director. Plans that do not cancel or rescind individual health care
service plan contracts pursuant to subdivision (a) of Section
1389.11 shall not be considered by the director as “affected health
care service plans” under this section. In determining the amount
to be assessed, the director shall consider all appropriations
available for the support of this chapter and existing fees paid to
the department. The director may adjust fees upward or downward,
on a schedule set by the department, to address shortages or
overpayments, and to reflect utilization of the independent review
process.

SEC14

SEC. 12. Section 1389.22 is added to the Health and Safety
Code, to read:
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1389.22. (a) On and after January 1, 2011, every health care
service plan shall annually report to the department the total
number of individual health care service plan contracts issued, and
the total number of individual health care service plan contracts
where the plan initiated a cancellation or rescission or completed
a cancellation or rescission pursuant to the provisions of this article
in the preceding calendar year.

(b) On or before March 31, 2011, and annually thereafter, the
department shall publish on its Internet Web site the information
filed pursuant to this section.

SEC. 13. Section 1389.23 is added to the Health and Safety
Code, to read:

1389.23. The Legislature hereby finds and declares that by
enacting the act adding this section, it intends to supplement
federal law and does not intend to supersede a more stringent
standard, requirement, regulation, or rule imposed under federal
law.

SEC-15:

SEC. 14. Section 1389.24 is added to the Health and Safety
Code, to read:

1389.24. (a)—TFhereguirements-of-this-article-shal-net-apply
te-health-The requirements of Sections 1389.10, 1389.11, 1389.13,
1389.14, 1389.15, 1389.16, 1389.17, 1389.18, 1389.19, 1389.20,
and 1389.22 shall not apply to the following:

(a) Health care service plan contracts for coverage issued under
the Medi-Cal program, the Access for Infants and Mothers
Program, the Healthy Families Program, or the federal Medicare
Program.

(b) Specialized health care service plan contracts that provide
coverage for dental services.

98



AB 2470 — 18—

O©Coo~No ok~ wNE

98



O©Coo~No ok~ wNE

AB 2470

98



AB 2470 — 20—

O©Coo~No ok~ wNE

98



O©Coo~No ok~ wNE

AB 2470

98



AB 2470 S, B

OCO~NOUNWN R

i
|

NN
o~

WWWWNNNDN
WNNPFPOWOWoONOD

WWwWwww
©O© o0 ~NOo Ol

o
o

98



O©Coo~No ok~ wNE

AB 2470

98



AB 2470 — 24—

O©Coo~No ok~ wNE

98



O©Coo~No ok~ wNE

AB 2470

98



AB 2470 — 26—

O©Coo~No ok~ wNE

SEC. 15. tion 10384.12 is added to the Insurance Code, to
read:

10384.12. Notwithstanding any other provision of law, on or
before March 31, 2011, and annually thereafter, a health insurer
shall file its medical underwriting policies and procedures with
the department.

SEC2%

SEC. 16. Section 10384.14 is added to the Insurance Code, to
read:

10384.14. A health insurer shall send a copy of a completed
written application for an individual health insurance policy to
the applicant and a copy of the proposed policy, along with a
notice that states all of the following:

)

(&) The applicant should review the completed application
carefully and notify the health insurer within-36 14 days of any
inaccuracy in the application.
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2)

(b) Any intentional material misrepresentation or intentional
material omission in the information submitted in the application
may result in the cancellation or rescission of the policy.

(c) The applicant should retain a copy of the completed written
application for the applicant’s records.

SEC. 17. Section 10384.16 is added to the Insurance Code, to
read:

10384.16. (a) Once an insurer has issued an individual health
insurance policy, the insurer shall not rescind or cancel the policy
because of misrepresentation unless all of the following apply:

(1) There was a material misrepresentation or material omission
in the information submitted by the applicant in the written
application prior to the issuance of the health insurance policy that
would have otherwise prevented the contract from being entered
into.

(2)—Thehealth ." |su||e|F completed “l'ed'eall. b".'de' WHHRG PUrsUant

(2) The health insurer demonstrates that the applicant
intentionally misrepresented or intentionally omitted material
information on the application to the health insurer prior to the
issuance of the policy with the purpose of misrepresenting his or
her health hlstory in order to obtaln health care coverage

(3) The health insurer sent a copy of the completed written
appllcatlon to the applicant with a copy of the proposed health
insurance policy-ssued-by-the-health-nsurer, along with the written
notice required by Section 10384.14.

(b) Notwithstanding subdivision (a), an individual policy may
be canceled or not renewed for failure to pay the required premiums
or contributions as set forth in subdivision (a) of Section 10273.6.
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SEC23-

SEC. 18. Section 10384.18 is added to the Insurance Code, to
read:

10384.18. (a) If a health insurer obtains information after
issuing an individual health insurance policy indicating that the
subscriber or enrollee may have intentionally omitted or
intentionally misrepresented material information during the
application for coverage process, the health insurer may investigate
the potential omissions or misrepresentations in order to determine
whether the insured’s or policyholder’s health insurance policy
should be rescinded or canceled pursuant to subdivision (a) of
Section 10384.16.

(b) (1) Upon initiating a postcontract issuance investigation for
potential rescission or cancellation of individual health care
coverage pursuant to subdivision (a) of Section 10384.16, the
insurer shall provide a written notice to the insured or policyholder
via regular and certified mail that it has initiated an investigation
of intentionally material misrepresentation or intentionally material
omission on the part of the insured or policyholder and that the
investigation could lead to the rescission or cancellation of the
insured’s or policyholder’s health insurance policy. The notice
shall be provided by the health insurer within five days of the
initiation of the investigation.

(2) The written notice required under paragraph (1) shall include
full disclosure of the allegedly intentional material omission or
misrepresentation and a clear and concise explanation of why the
information has resulted in the health insurer’s initiation of an
investigation to determine whether rescission or cancellation is
warranted. The notice shall invite the insured or policyholder to
provide any evidence or information within-45 30 business days
to negate the insurer’s reasons for initiating the postissuance
investigation.

(¢) (1) Theinsurer shall complete its investigation no later than
90 days from the date of the notice sent to the insured or
policyholder pursuant to subdivision (b).

(2) Upon completion of its postissuance investigation, the insurer
shall provide written notice via regular and certified mail to the
insured or policyholder that it has concluded its investigation and
has made one of the following determinations:
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(A) The insurer has determined that the insured or policyholder
did not intentionally misrepresent or intentionally omit material
information during the application process and that the insured’s
or policyholder’s health care coverage will not be canceled or
rescinded.

(B) The insurer intends to seek approval from the commissioner
to cancel or rescind the insured’s or policyholder’s health insurance
policy for intentional misrepresentation or intentional omission of
material information during the application for coverage process.

(3) The written notice required under subparagraph (B) of
paragraph (2) shall do all of the following:

(A) Include full disclosure of the nature and substance of any
information that led to the insurer’s determination that the insured
or policyholder intentionally misrepresented or intentionally
omitted material information on the application form.

(B) Provide the insured or policyholder with information
indicating that the health insurer’s determination shall not become
final until it is reviewed and approved by the department’s
independent review process.

(C) The insurer shall provide the insured or policyholder with
information regarding the department’s independent review process
and the right of the insured or policyholder to opt out of that review
process within-45 30 days of the date upon which an independent
review organization reviews a request for an independent review.

(D) Provide a statement that the health insurer’s proposed
decision to cancel or rescind the health insurance policy pursuant
to subdivision (a) of Section 10384.16 shall not become effective
unless the department’s independent review organization upholds
the health insurer’s decision or unless the insured has opted out of
the independent review.

SEC24-

SEC. 19. Section 10384.2 is added to the Insurance Code, to
read:

10384.2. (a) A health insurer shall continue to authorize and
provide all medically necessary health care services required to
be covered under an insured’s or policyholder’s individual health
insurance policy until the effective date of cancellation or
rescission.
| to)—Fhe E|||e.e|“"e| date-of the heali tstrers e_an'eellatllellll el Fihe
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(b) A health insurer shall not cancel or rescind an individual
health insurance policy pursuant to subdivision (a) of Section
10384.16 until the independent review organization has made a
determination upholding the health insurer’s decision to rescind
or cancel pursuant to-Seetten-10384-16 subdivision (a) of Section
10384.16, unless the policyholder or insured opts out of the
independent review process.

SEC25:

SEC. 20. Section 10384.22 is added to the Insurance Code, to
read:

10384.22. (a) CommencingJdanuary-1+-206342; March 31, 2011,
there is hereby established in the department the independent
review process for the review of health insurer decisions to cancel
or rescind individual health insurance policies pursuant to
subdivision (a) of Section 10384.16.

(b) All health insurer decisions to cancel or rescind an insured’s
or policyholder’s health insurance policy pursuant to subdivision
(a) of Section 10384.16 shall be reviewed, unless the insured opts
out of the independent review process.

(c) For purposes of this article, an insured or policyholder may
designate an agent to act on his or her behalf.

(d) The independent review process authorized by this article
IS in addition to any other procedures or remedies that may be
available.

(e) No later thanJdanuary-+-20642; March 31, 2011, in addition
to the notice required pursuant to subdivision (b) of Section
10384.18, every health insurer shall prominently display in every
plan member handbook or relevant informational brochure, in
every individual policy, on evidence of coverage forms, and on
copies of policy procedures for resolving grievances, information
concerning the right of an insured or policyholder of an individual
health insurance policy to an automatic independent review, unless
the insured or policyholder opts out, in cases where the health
insurer has decided to cancel or rescind the insured’s or
policyholder’s health insurance policy, pursuant to subdivision (a)
of Section 10384.16.

(f) (1) Upon the health insurer’s receipt of notice from the
department, the insurer shall provide to the independent review
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organization designated by the department a copy of all of the
following documents within seven business days:

(A) A copy of all of the insured’s or policyholder’s medical
records in the possession of the insurer or its contracting providers
relevant to the insurer’s decision to cancel or rescind the insured’s
or policyholder’s health insurance policy.

(B) A copy of the insured’s or policyholder’s application for
coverage with the health insurer.

(C) A copy of all information provided to the insured or
policyholder by the insurer concerning the health insurer’s decision
to cancel or rescind the insured’s or policyholder’s health insurance
policy and a copy of any materials the insured or policyholder, the
insured’s or policyholder’s agent, or the insured’s or policyholder’s
provider submitted to the plan. The confidentiality of any insured
or policyholder medical information shall be maintained pursuant
to applicable state and federal laws.

(D) A copy of any other relevant documents or information used

; I feal I . .
1038412
by the insurer in determining that the insured’s or policyholder’s
health insurance policy should be canceled or rescinded and any
statements by the insurer explaining the reasons for the decision
to cancel or rescind the insured’s or policyholder’s health insurance
policy.

(2) The insurer shall concurrently provide a copy of documents
required by this subdivision to the insured or policyholder. The
department and the independent review organization shall maintain
the confidentiality of any information found by the commissioner
to be the proprietary information of the insurer.

SEC26-

SEC. 21. Section 10384.24 is added to the Insurance Code, to
read:

10384.24. (a) The department shall expeditiously review
independent review requests and immediately notify the insured
or policyholder, in writing, as follows:

(1) That the health insurer has requested an independent review
that has been approved, in whole or in part, or, if not approved,
the reasons for disapproval.
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(2) That the health insurer’s proposed decision to cancel or
rescind the insured’s or policyholder’s health insurance policy
pursuant to subdivision (a) of Section 10384.16 will not become
effective unless the independent review organization upholds the
health insurer’s decision.

(3) That the insured or policyholder has45 30 days from the
date of the organization’s receipt of the request for an independent
review to submit any information that may be relevant to the
independent review or to opt out of the review process.

(4) That an independent review does not limit the insured’s or
policyholder’s rights to pursue any other remedies available under
the law.

(b) The health insurer shall promptly issue a notification to the
insured or policyholder, after submitting all of the required material
to the independent review organization, that includes an annotated
list of documents submitted and offer the insured or policyholder
the opportunity to request copies of those documents from the
insurer.

(c) Anindependent review organization shall conduct the review
in accordance with Section 10384.28 and any regulations or orders
of the commissioner adopted pursuant to that section and the
Administrative Procedure Act (Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code).

SEC27-

SEC. 22. Section 10384.26 is added to the Insurance Code, to
read:

10384.26. (a) On or before-danuary-1-26142; March 31, 2011,
the department shall contract or otherwise arrange with one or
more independent organizations in the state to conduct reviews
forpurpeses-of-this-article of health insurer decisions to rescind
or cancel an individual health insurance policy pursuant to
subdivision (a) of Section 10384.16. The independent review
organizations shall be not-for-profit and shall be independent of
any health insurer doing business in this state. The commissioner
shall establish additional requirements, including
conflict-of-interest standards, consistent with the purposes of this
article, and an organization shall be required to meet these
requirements in order to qualify for participation in the independent
review process and to assist the department in carrying out its
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responsibilities. The conflict-of-interest standards established by
the commissioner shall also be consistent with the
conflict-of-interest provisions of Section 10169.2 to the extent
applicable.

(b) The department shall include in its contract or other
arrangements with an independent review organization the
following requirements, with which the independent review
organization shall comply:

(1) Provide the department with a description of the system the
independent review organization uses to identify and recruit
arbitrators and expert consultants to review health insurer decisions
to cancel or rescind individual health insurance policies and the
number of arbitrators and expert consultants.

(2) A description of how the independent review organization
ensures compliance with the conflict-of-interest provisions
established by the commissioner pursuant to this section.

(3) Demonstrate that it has a quality assurance mechanism in
place that does all of the following:

(A) Ensures that the arbitrators retained are appropriately
licensed as attorneys and in good standing with the State Bar of
California.

(B) Ensures that the reviews provided by the arbitrator are
timely, clear, and credible, and that reviews are monitored for
quality on an ongoing basis.

(C) Ensures that the method of selecting an arbitrator for
individual cases achieves a fair and impartial panel of arbitrators
who are qualified to render recommendations regarding the health
insurer’s decision to cancel or rescind—a an individual health
insurance policy.

(D) Ensures the confidentiality of medical records and the
review materials, consistent with the requirements of this section
and applicable state and federal law.

(E) Ensures the independence of the arbitrator retained to
perform the reviews and of the experts retained to provide expert
opinions through conflict-of-interest policies and prohibitions
consistent with the standards established by the commissioner,
and ensures adequate screening for conflicts of interest.

(4) Ensures that arbitrators selected by independent review
organizations to review health insurer decisions to cancel or rescind
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a an individual health insurance policy meet the following
minimum requirements:

(A) Notwithstanding any other provision of law, the arbitrator
holds an unrestricted license to practice law in California.

(B) The arbitrator has no history of disciplinary action or
sanctions taken by the State Bar of California.

(C) The arbitrator does not represent insurers or health care
service plans.

(c) “Expert consultant” means an underwriter, actuary, physician
and surgeon, or other professional whose background, experience,
and knowledge are relevant to determining whether the health
insurer completed medical underwriting or to determining the
issues raised in the review of the health insurer’s decision to cancel
or rescind the insured’s or policyholder’s individual health
insurance policy.

(d) The department shall provide, upon the request of any
interested person, a copy of all nonproprietary information, as
determined by the commissioner, filed with it by an independent
review organization seeking to contract under this-artiele section.
The commissioner may charge a nominal fee to the interested
person for photocopying the requested information.

SEC28:

SEC. 23. Section 10384.28 is added to the Insurance Code, to
read:

10384.28. (a) (1) Upon receipt of information and documents
related to a case, the arbitrator selected to conduct the review by
the independent review organization shall promptly review all
pertinent records of the insured or policyholder, provider reports,
and any other information submitted to the organization as
authorized by the department or requested from any of the parties
to the dispute by the reviewers.

(2) Ifan arbitrator requests information from any of the parties,
a copy of the request and the response shall be provided to all of
the parties.

(3) The arbitrator may request an opinion of an expert
consultant, asdefined in Section 10384.26, with respect to specific
questions raised in the review of whether the health insurer
completed medical underwriting or the health insurer’s decision
to cancel or rescind an insured’s or policyholder’s individual health
insurance policy where the use of an expert is warranted. However,
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the expert consultant may not render an opinion as to whether the
insured or policyholder intentionally misrepresented or
intentionally omitted information during the health insurance
application process.

(b) (1) The organization shall complete its review and make
its determination in writing, and in layperson’s terms to the
maximum extent practicable, within 60 days of the receipt of the
application for review and supporting documentation.

(2) Theinsured or policyholder or the insured’s or policyholder’s
agent shall have-45 30 days from the date of the organization’s
receipt of the request for an independent review to submit any
information that may be relevant to the independent review. If the
organization does not receive any information from the insured or
policyholder or the insured’s or policyholder’s agent at the end of
the-45 30 days, the organization shall issue a written analysis and
determination based on the information it has received by that
date.

(3) Subject to the approval of the department, the deadline for
the analysis and determination of the review may be extended by
the commissioner for up to three days in extraordinary
circumstances or for good cause.

(c) The arbitrator’s analysis and determination shall state the
reasons for the determination, the relevant documents in the record,
and the relevant findings supporting the determination.

(d) The independent review organization shall provide the
commissioner, the insurer, the insured or policyholder, and the
insured’s or policyholder’s provider with the name of the arbitrator
reviewing the case, the analysis and determination of the arbitrator,
and a description of the qualifications of the arbitrator.

(e) The commissioner shall immediately adopt the determination
of the independent review organization-and, shall promptly issue
a written decision-to-the-parties-that adopting that determination,
and shall deliver the decision to the parties. The decision issued
pursuant to this subdivision shall be binding on the insurer.

(f) After removing the names of the parties, including, but not
limited to, the insured or policyholder, all medical providers, the
insurer, and any of the insurer’s employees or contractors,
commissioner decisions adopting a determination of an independent
review organization shall be made available by the department to
the public upon request, at the department’s cost and after
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considering applicable laws governing disclosure of public records,
confidentiality, and personal privacy.

SEC. 24. Section 10384.29 is added to the Insurance Code, to
read:

10384.29. (a) A healthinsurer shall not engage in any conduct
that has the effect of prolonging the independent review process.
Engaging in that conduct or the failure of the insurer to promptly
implement an independent review process decision is a violation
of this code and, in addition to any other fines, penalties, and other
remedies available to the commissioner under this code, the insurer
shall be subject to an administrative penalty of not less than five
thousand dollars ($5,000) for each day the independent review
process is prolonged or the decision is not implemented.
Administrative penalties shall be deposited in the Major Risk
Medical Insurance Fund created pursuant to Section 12739, to be
used, upon appropriation by the Legislature, for the Major Risk
Medical Insurance Program for the purposes specified in Section
12739.1.

(b) The commissioner shall perform an annual audit of
independent review cases for the dual purposes of education and
the opportunity to determine if any investigative or enforcement
actions should be undertaken by the department, particularly if an
insurer repeatedly fails to act promptly and reasonably with respect

poliey- to decisions to cancel or rescind an insured’s or
policyholder’s individual health insurance policy pursuant to
subdivision (a) of Section 10384.16.

SEC-36-

SEC. 25. Section 10384.3 is added to the Insurance Code, to
read:

10384.3. (a) After considering the results of a competitive
bidding process and any other relevant information on program
costs, the commissioner shall establish a reasonable, per-case
reimbursement schedule to pay the costs of independent review
organization reviews, which may vary depending upon relevant
factors.

(b) The costs of the independent review system for insureds and
policyholders shall be borne by the affected health insurers
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pursuant to an assessment fee system established by the
commissioner. Insurers that do not cancel or rescind individual
health insurance policies pursuant to subdivision (a) of Section
10384.16 shall not be considered by the commissioner as “affected
health insurers” under this section. In determining the amount to
be assessed, the commissioner shall consider all appropriations
available for the support of this chapter and existing fees paid to
the department. The commissioner may adjust fees upward or
downward, on a schedule set by the department, to address
shortages or overpayments, and to reflect utilization of the
independent review process.

SEC3L:

SEC. 26. Section 10384.32 is added to the Insurance Code, to
read:

10384.32. (a) On and after January 1, 2011, every health
insurer shall annually report to the department the total number of
individual health insurance policies issued, and the total number
of individual health insurance policies where the insurer initiated
a cancellation or rescission or completed a cancellation or
rescission pursuant to the provisions of this article for the preceding
calendar year.

(b) On or before March 31, 2011, and annually thereafter, the
department shall publish on its Internet Web site the information
filed pursuant to this section.

SEC. 27. Section 10384.34 is added to the Insurance Code, to
read:

10384.34. The Legidature hereby finds and declares that by
enacting the act adding this section, it intends to supplement
federal law and does not intend to supersede a more stringent
standard, requirement, regulation, or rule imposed under federal
law.

SEC32

SEC. 28. Section 10396 is added to the Insurance Code, to
read:

10396. The requirements of Sections—30384-1,—10384-12;
10384.14, 10384.16,—10384-1# 10384.18, 10384.2, 10384.22,
10384.24, 10384.26, 10384.28, 10384.29, 10384.3, and 10384.32
shall not apply to the following:
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(@) Health insurance policies for coverage issued under the
Medi-Cal program, the Access for Infants and Mothers Program,
the Healthy Families Program, or the federal Medicare Program.

(b) Specialized health insurance policies that provide dental-only
coverage.

SEC34

SEC. 29. No reimbursement is required by this act pursuant to
Section 6 of Article XI11B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIII B of the California
Constitution.

SEC. 30. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

In order to protect consumersfromrescissionsand cancellations
that would violate this act at the earliest possible time, it is
necessary that this act take effect immediately.
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